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DETAILED ACTION 

1 . This is a NON-FINAL Office action on the merits in response to communications filed 
on July 1, 2008. Claims 1, 5, 9, 13, 17, 20, 21, 25, 29, and 32 have been amended. Currently, 
claims 1-32 are pending and have been examined. 

Response to Arguments 

2. Applicant's arguments with respect to the claims have been considered but are moot in 
view of the new ground(s) of rejection. 

Claim Rejections - 35 USC § 112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

4. Claims 1-4 and 9-12 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 1 and 9 : Claims 1 and 9 recite a system comprising a computer readable medium 
storing program code for execution by a computer. From this recitation, it is not clear whether 
Applicant is claiming a system or a compute readable medium. See also § 101 rejection below. 
Examiner is interpreting the claim to be directed to a system comprising software. Examiner 
notes that Applicant can overcome this rejection and its corresponding § 101 rejection by either 
directing the claims to a system and adding physical structure (such as a processor) to the claim 
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language, or by eliminating the system from the claim and directing the claim to a computer 
readable medium. 

Claims 2-4 and 10-12 : Dependent claims 2-4 and 10-12 are rejected for failing to remedy 
the deficiencies of the claims from which they depend. 

Claim Rejections - 35 USC § 101 

5. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

6. Claims 1-20 are rejected under 35 U.S.C. 101 because the claimed invention is 

directed to non-statutory subject matter. 

Claims 1 and 9 : Claims 1 and 9 recite a system comprising a computer readable medium 
storing program code. A computer readable medium, such as a CD-ROM, is not a system. 
There is insufficient physical structure recited in the claims to constitute a system. Modules and 

engines, as recited, could merely be software. Software embodied on a computer-readable 
medium is not a system. Therefore, the claimed invention does not fall within a statutory class 
of patentable subject matter. 

Claims 5. 13. and 17 : Claims 5,13, and 17 are directed toward the statutory category of a 

process. In order for a claimed process to be patentable subject matter under 35 U.S.C. § 101, it 
must either: (1) be tied to another statutory class (such as a particular apparatus), or (2) transform 
underlying subject matter (such as an article or materials) to a different state or thing. See 
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Diamond v. Diehr, 450 U.S. 175, 184 (1981); Parker v. Flook, 437 U.S. 584, 588 n.9 (1978); 
Gottschalk v. Benson, 409 U.S. 63, 70 (1972). If neither of these requirements is met by the 
claim, the method/process is not patentable subject matter under § 101 . Thus, to qualify as a 
statutory process under § 101, the claim should positively recite the other statutory class to which 
it is tied (e.g. by identifying the apparatus that accomplishes the method steps), or positively 
recite the subject matter that is being transformed (e.g. by identifying the material that is being 
changed to a different state). 

Here, the claimed invention does not transform underlying subject matter to a different 
state or thing because it merely reschedules a production plan. Furthermore, the claimed process 
is not tied to another statutory category, such as a particular apparatus. The recited method is 
capable of being carried out entirely in the human mind. Thus, the claimed invention is not 
directed to patentable subject matter under § 101 . 

Claims 2-4. 6-8. 10-12. 14-16. and 18-20 : Dependent claims 2-4, 6-8, 10-12, 14-16, and 
18-20 are rejected for failing to remedy the deficiencies of the claims from which they depend. 

Claim Rejections - 35 USC § 103 

7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
maimer in which the invention was made. 
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8. Claims 1-32 are rejected under 35 U.S.C. 103(a) as being unpatentable over Fang, 
"A Rolling Horizon Job Shop Rescheduling Strategy in the Dynamic Environment." 

Claim 1 : Fang discloses: 

• Receiving a first order having a period delivery demand, wherein the period 
delivery demand designates a specific period and directs a supplier to deliver 
products corresponding to the first order at an arbitrary delivery date planned by 
the supplier, and the arbitrary delivery date is before the end of the specific period 
(see page 228: section 2: item 4, disclosing that each job is assigned a due date 
according to the class it belongs to; page 228: section 3.1, disclosing a selection 
rule for determining which jobs to schedule, taking into account the urgency of 
the job; thus, the suppher determines when the product will be delivered in a 
period prior to the due date based on the product's urgency); and 

• receiving a second order with a pull-in demand, pushing out the first order, and 
directing capacity reserved for the first order to meet the second order (see page 
230: section 3.5: items 1 and 3, disclosing that when a due date for a job changes, 
the urgency value for those jobs changes and they are given priority to replace 
other jobs; pages 230-232: section 4, specifically item 2 and figure 1, disclosing 
jobs with higher urgencies replacing those with lower urgencies). 

Fang does not explicitly disclose a system for carrying out the disclosed methodology. 
However, Examiner takes Official Notice that it was well-known in the arts at the time the 
invention was made to automate processes. See in re Venner, 161 F.2d 91, 95, 120 USPQ 193, 
194 (CCPA 1958). Thus, it would have been obvious to one of ordinary skill in the art at the 
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time the invention was made to automate the methodology of Fang by utilizing a system in order 
to increase efficiencies. 

Furthermore, Examiner notes that the claim language is met by two commonly known 
techniques: minimizing total tardiness and rush order processing. In dynamic production 
planning, a production plan is continuously updated as new orders are received. Minimizing 
total tardiness is a common heuristic used to determine when to schedule newly received orders 
such that the number of late deliveries is minimized. This heuristic, in its most basic sense, 
replaces later-due jobs with earlier-due jobs. Also, rush orders are quite common in the 
manufacturing arts. A rush order is an order of high importance, which will replace previously 
scheduled jobs. 

Examiner takes Official Notice that dynamic production planning, minimizing total 
tardiness, and rush order processing were all well-known in the production planning arts at the 
time the invention was made. The cited reference (Fang) is exemplary of these principles, 
particularly dynamic production planning and minimizing total tardiness. 

Claim 2 : Fang discloses allocating additional capacity for the first order (see pages 230- 
232: section 4, specifically item 2 and figure 1, disclosing replacing low -urgency jobs with high- 
urgency jobs, and reserving machine capacity for the pushed-out jobs). 



Claim 3 : Fang discloses a planning module to generate a new manufacturing planning 
schedule and delivery dates for the first order and second order (see page 23 1 : figure 1 ; page 
230: section 3.5). 
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Claim 4 : Fang does not explicitly disclose wherein the first order fiirther has a billing 
condition directing the supplier to generate a bill for the first order as late as possible. 

Examiner takes Official Notice that it was well-known in the arts at the time the 
invention was made to gain the benefits of a "pay as late as possible" policy (due to the time 
value of money), and to give higher priority to customers who make payments first (e.g. 
reserving a spot in a queue for customers who pay first). 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to apply well-known business practices to the methodology disclosed by Fang in order 
to give higher priority to customers who pay first (by pushing out customers with a "pay as late 
as possible" billing condition on their order). One of ordinary skill in the art would have been 
motivated to do so for the benefit of increased cash flows for the seller. 

Also, Examiner notes that Applicant failed to traverse this finding of Official Notice, 
which was originally set forth in the previous Office action. Therefore, Examiner's findings of 
Official Notice are taken to be admitted prior art. See MPEP § 2144.03 (C). 

Claims 5-8 : Claims 5-8 are substantially similar to claims 1-4 and are rejected under 
similar rationale. 

Claims 9-12 : Claims 9-12 are substantially similar to claims 1-4, except that in claim 9, 
the first order is pushed out if a production event occurs during product manufacturing in the 
supplier. Fang discloses this limitation (see page 228: section 2: item 6; page 229: section 3.2; 
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page 230: section 3.5: item 2; page 221 : column 2: item 2). The remainder of the limitations in 
these claims are rejected under similar rationale as claims 1-4. 

Claims 13-16 : Claims 13-16 are substantially similar to claims 9-12 and are rejected 
under similar rationale. 

Claims 17-20 : Claims 17-20 are substantially similar to claims 9-12 and are rejected 
under similar rationale. 

Claims 21-24 : Claims 21-24 are substantially similar to claims 1-4 and are rejected under 
similar rationale. 

Claims 25-28 : Claims 25-28 are substantially similar to claims 9-12 and are rejected 
under similar rationale. 

Claims 29-32 : Claims 29-32 are substantially similar to claims 9-12 and are rejected 
under similar rationale. 

Conclusion 

9. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 
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• Potts, C. N. and L. N. Van Wassenhove. "Single Machine Scheduling to 
Minimize Total Late Work." Operations Research. May/June 1992; Volume 40, 
Issue 3. pp 586-595. 

• Miyahara (US 6,71 1,449), directed to exchanging production slots 

• Barber (US 5,040,123), directed to a scheduler that minimizes lateness 

• Wang (US 2005/0144056), directed to capacity reservation for different 
categories of customers, including categories for fixed and flexible delivery dates 
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10. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Neil R. Kardos whose telephone number is (571) 270-3443. The 
examiner can normally be reached on Monday through Friday from 9 am to 5 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Beth Boswell can be reached on (571) 272-6737. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Elecfronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Neil R. Kardos 
Examiner 
Art Unit 3623 

NRK 
9/13/08 

/Jonathan G. Sterrett/ 

Primary Examiner, Art Unit 3623 



